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THE AFFORDABLE CARE ACT (“ACT”),  

NEW EMPLOYER MANDATES, AND IMPACTS ON EMPLOYER-
SPONSORED HEALTH INSURANCE PLANS 

Prepared for the 2014 Massachusetts Municipal Association Annual Meeting 

On March 23, 2010, President Obama signed comprehensive health reform, the Patient 
Protection and Affordable Care Act (the “Act”), into law.  The Act does not require an employer to 
offer coverage to its employees.  The Act aims to expand health coverage through a series of 
provisions that generally went into effect on January 1, 2014:  

• Individual Mandate:  Mandates all Americans, with some exceptions, to maintain a 
minimum level of health coverage or face a tax.  

• Insurance Exchanges:  Creates health insurance Exchanges and provides premium tax 
credits to assist eligible individuals with the purchase of coverage.  

• Medicaid Expansion:  Allows states to expand Medicaid up to 133% of federal poverty 
level.  

• Employer Mandate:  Starting in 2015, employers with 50 or more full-time equivalents are 
required to offer coverage to full-time employees and their dependents or pay taxes if an 
employee obtains Exchange coverage and a premium tax credit. 

2014 is an important year.   The Health Insurance Marketplace will offer a new way for people 
without insurance to get coverage and to find out if they can get lower cost for private insurance.  
They can also find out if they qualify for Medicaid or the Children’s Health Insurance Program 
(CHIP). 

Below is a list of specific provisions that have recently taken effect that will impact municipal 
employers and municipal health insurance plans offered to employees pursuant to G.L. c. 32B.   

1. Small Business Health Options Program (SHOP) – Municipalities with fifty (50) or fewer 
full-time equivalent employees may get employee health coverage in the SHOP 
Marketplace.  While a municipality of this size may offer health insurance through G.L.  c. 
32B, they are not required to offer health coverage under the Act.   A municipality of this 
size can use the Small Business Health Options Program (SHOP) to offer coverage to 
employees.  The municipality controls the coverage that is offered and how much is paid 
toward premium costs. 

2. Maximum Waiting Period – As of January 1, 2014, individuals who are eligible for 
employer-provided health coverage will not have to wait more than ninety (90) days to 
begin coverage.  The 90-day limit applies to all small and large group fully-insured and self-
funded plans and takes effect for plan years beginning on or after January 1, 2014.  If you 

 



 

currently have a waiting period longer than 90 days it will have to be shortened for the 
2014 plan year in order to be compliant with the Act.  Failing to make employees eligible 
at the correct time will result in retroactive eligibility and premium payments to remain 
compliant with the Act. 

3. Out-of-Pocket Maximums – As of January 1, 2014, the Act will set maximum limits on how 
much consumers can be required to pay out-of-pocket annually for their health 
care.  Under the ACA, the maximum amount a consumer with single coverage will pay out-
of-pocket will generally be $6,350, while a family could pay up to $12,700.  In 2015, health 
plans must have one, combined out-of-pocket maximum.  Out-of-pocket maximums 
include copayments, deductibles, and coinsurance.   Premiums are not counted in 
calculating out-of-pocket maximums. 

4. Summary of Benefits and Coverage (“SBC”) – Under the SBC rule, health insurance carriers 
and employers that sponsor group health plans are required to distribute a standardized 
eight-page summary of the plan’s covered services and relevant cost-sharing provisions.  
The purpose of the form is to help employees better understand and evaluate their health 
insurance options.  There are significant penalties for failing to comply with the SBC rule.  
A willful failure can trigger a $1,000 per day penalty for each affected individual. 

5. Patient-Centered Outcomes Research Institute (PCORI) Fee – Health insurance issuers and 
sponsors self-funded plans must pay a fee to fund the patient-centered outcomes and 
research institute based on the average numbers of lives covered. The PCORI fee is $2 ($1 
in the case of a policy or plan year ending before October 1, 2013, and $2 for subsequent 
years). The fee expires in 2019. 

6. Transitional Reinsurance Fee – Insured and self-funded plans must pay a per enrollee fee 
of $63.  The number of enrollees must be reported by November 15, 2014. The first fee 
must be paid in early 2015. 

7. Preexisting Condition Exclusions – Effective for plan years beginning on or after January 1, 
2014, the prohibition on preexisting condition exclusions (currently applicable only with 
respect to individual under age 19) is extended to individuals of all ages. 

8. Elimination of Annual Limit – Effective for plan years beginning on or after January 1, 2014, 
annual limits on the dollar amount of essential health benefits are prohibited. 

9. Grandfathering – The Act establishes new standards for employer-sponsored plans, but 
plans in existence as of March 23, 2010, are grandfathered with regard to many of the 
standards for current employees, their family members and new employees.  Fully-insured 
plans pursuant to a collective bargaining agreement (CBA) are grandfathered until the last 
expiration date of a CBA related to that coverage.  Grandfathered status may be 
maintained upon the CBA expiration date if no changes were made since March 23, 2010, 
that would have otherwise caused the plan to lose its grandfathered status. 

Certain changes to plan design will nullify a plan’s grandfathered status, such as 
elimination of benefits for certain conditions; any increase in coinsurance percentage; an 
increase in deductible or out-of-pocket limit by more than 15 percent plus medical 

 



 

inflation; an increase in co-payment by more than $5 adjusted for medical inflation or 15 
percent plus medical inflation, whichever is greater; an increase in employee share of 
premium by more than 5 percentage points; or certain increases in a plan’s annual 
benefits limit. These limits are applied on a cumulative basis, not an annual basis. Changes 
to premiums, changes made to comply with federal or state laws, or a change of third 
party administrator will not cause a plan to lose its grandfathered status. Employers that 
change insurers can maintain grandfathered status as long as the new plan has cost 
sharing and benefits that are similar to the original plan. 

10. Wellness Programs – Beginning in 2014, employers can provide rewards to employees of 
up to 30 percent of the total plan premium as part of a wellness program incentive, up 
from the current limit of 20 percent.  Under the law, the Secretary of Health and Human 
Services may increase this limit to 50 percent if deemed appropriate.  Rewards may be in 
the form of a premium discount, reduced cost-sharing, the absence of a surcharge, or a 
benefit that would not otherwise be provided under the plan.  The law sets new standards 
for wellness programs, as well.   

11. Coverage Reporting – Employers providing minimum essential coverage must report to 
the IRS annually with information about the coverage offered, beginning in 2014.  
Employers with at least 50 full-time equivalent employees must annually file additional 
information pertaining to fulfillment of employer responsibilities beginning in 2014, as 
well. 

12. Employer Shared Responsibility Provisions – Initially slated to be implemented on January 
1, 2014, the Treasury Department delayed these so-called penalty provisions to large 
employers to January 1, 2015.  Beginning in January 2015, employers with 50 or more full-
time equivalent employees (“large employer”) that do not offer (1) affordable health 
insurance that provides (2) minimum value to their full-time employees (and dependents) 
may be required to pay an assessment if at least one of their full-time employees is 
certified to receive a premium tax credit in an individual health insurance marketplace.  
The Employer Shared Responsibility Provisions do not apply to employers with less than 50 
full-time equivalent employees.  

a. Coverage is affordable if the employee’s share of the premium expense for the 
employer’s lowest cost individual plan does not exceed 9.5% of the employee’s 
household income.  

i. As an employer generally will not have information about their employees’ 
household incomes, proposed, but yet to be finalized, regulations provide 
three “safe-harbors” that can be used as proxies for household income: 

1. The employee’s W-2 wages; 
2. The employee’s current monthly rate; 
3. The Federal poverty line.  

b. For a plan to meet the minimum value standard, the plan must cover at least 60% 
of health care expenses when considering all enrollee out-of-pocket costs, such as 
co-pays, co-insurance, deductibles, and out-of-pocket caps. 

 



 

i. Carriers must disclose whether a plan offers Minimum Value on the 
Summary of Benefits and Coverage (“SBC”). 

ii. To determine if a plan provides minimum value, the IRS is developing, but 
not finalized, a minimum value calculator. 

iii. Current year employer HSA and HRA contributions will count in determining 
minimum value (so long as the HRA contribution cannot be applied toward 
the cost of premiums). 

iv. The IRS proposed, but has not yet finalized, several plan design safe 
harbors, including: 

1. A plan with a $3,500 integrated medical and drug deductible; 
2. 80% plan cost-sharing; and 
3. $6,000 maximum out-of-pocket limit offers minimum value. 

c. Effective January 1, 2015, there are two types of non-deductible penalties that can 
be imposed on large employers: 

i. Large employers who fail to offer coverage to at least 95% of full-time 
employees must pay an annual penalty equal to $2,000.00 per year times 
the number of full-time employees. 

1. The penalty applies to every full-time employee, including 
employees not receiving a government subsidy and employees who 
may otherwise be covered under another health plan (for example, 
their spouse’s plan); 

2. When calculating the penalty, disregard the first thirty (30) full-time 
employees; 

3. The penalty costs $166.67 per month per employee. 
4. Example – Company A has 50 FTE employees and decides not to 

offer health insurance.  One employee goes into the Marketplace, 
purchases insurance and receives a tax credit.  Company A would 
pay a $40,000 penalty, which is not tax deductible, under the Act 
(50 employees – 30 employees = 20 employees; 20 x $2000.00 = 
$40,000.00).  

ii. Large employers who fail to satisfy either the minimum value of 
affordability standards will be subject to the lesser of two penalties:   

1. A $3,000.00 fine for each full-time employee who received an 
Advanced Premium Tax Credit through a Marketplace; 

a. The penalty only applies to employees who decline employer 
coverage and actually enroll for coverage through the 
Marketplace. 

b. The penalty is calculated and paid monthly at $250.00 per 
month. 

c. Example – Company A, above, offers health insurance but it 
is not affordable to one of its employees, Mr. Smith.  Mr. 
Smith goes into the Marketplace, purchases a health plan, 

 



 

and receives a tax credit.  Company A would pay a penalty of 
$3,000.00. 

2. Like C(i)(4), above, a $2,000.00 penalty times the number of the 
employer’s full-time employees (disregarding the first thirty (30) 
full-time employees). 

d. To determine whether it is subject to Employer Shared Responsibility for a given 
calendar year, the employer looks to the size of its workforce in the prior calendar 
year (2014).   

i. A full-time employee is an employee who is employed on average at least 
30 hours per week; 

ii. FTE – a combination of employees, each of whom individually is not a full-
time employee because they are not employed on average at least 30 
hours per week, but who, in combination, are counted as the equivalent of 
a full-time employee (For example, two employees, each of whom work 15 
hours per week, are the equivalent of one full-time employee). 

The Act has been the subject of much debate, both for and against, since it was signed into law.  
The requirements are many and there exist traps for the unwary.  Consult with your municipality’s 
health insurance advisor to make sure your health plan conforms to the requirements of the Act. 

Please contact Attorney Brain M. Maser (bmaser@k-plaw.com) at 617.556.0007 with further 
questions. 
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